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ENERGY CROP BIOMASS FUEL SUPPLY AGREEMENT

2.39 
THIS ENERGY CROP BIOMASS FUEL SUPPLY AGREEMENT ("Agreement") is entered into this __ day of ____________ 1999 by and between the CITY OF LAKELAND, FLORIDA, DEPARTMENT OF ELECTRIC AND WATER UTILITIES, a Florida Municipal corporation ("Buyer") and ENVIRONMENTAL FUELS COOOPERATIVE  ("Seller").

WITHNESSETH


WHEREAS, Buyer is a Florida municipality that owns and operates an electric utility which supplies electric services to a population of approximately 175,000; and


WHEREAS, Buyer's ability to provide a dependable and reasonably price supply of electric power to its service base is vital to the economic well being of the community; and


WHEREAS, the term "biomass" as referred to in this Agreement, shall exclusively mean Energy Crop Biomass grown for the sole purpose of providing a fuel source for electricity generation, as defined in Section 2.5 of this Agreement. The Parties acknowledge that the above definition of "biomass" is a material provision of this Agreement.


WHEREAS, in its operation, Buyer requires a dependable and high quality biomass fuel source with the experience and capability necessary to supply Buyer's biomass fuel requirements; and


WHEREAS, Seller is a competent supplier of biomass fuel, owning or controlling or having exclusive right to offer biomass fuel for sale sufficient to partially meet the requirements of Buyer, and desires to supply biomass fuel to Buyer; and


WHEREAS, Buyer wishes to purchase biomass fuel from Seller and Seller wishes to sell biomass fuel to Buyer;


WHEREAS, Buyer and Seller shall be collectively referred to as the "Parties".


NOW THEREFORE, in consideration of the mutual covenants contained herein, and such other good and valuable consideration the receipt thereof being hereby acknowledged, Seller agrees to sell biomass fuel and Buyer agrees to purchase biomass fuel on the terms and conditions set forth herein.

SECTION 1.  PURPOSE AND INTENT

Seller recognizes that Buyer is a municipal utility which has power sales contracts with other utilities and provides electrical service to customers within the State of Florida.  Throughout this Agreement, Buyer, its customers and such other utilities will be relying on the continued operation of the Generating Station as a source of electricity for their various needs.  

Both the Buyer and Seller agree that the primary fuel source of the Generation Station to meet operation requirements, is currently, and is expected to continue to be from traditional fossil fuels (i.e., coal, petroleum coke, and natural gas).  Seller further acknowledges that an adequate and continuous biomass energy crop fuel supply to the Generating Station, upon the terms and conditions of the Agreement, is essential to Buyer's ability to meet environmental initiatives (which, at the time of this Agreement are primarily voluntary) and renewable energy marketing objectives, while also providing electricity and services at affordable rates.    

By signing this Agreement, Buyer is placing reliance upon Seller to furnish the needed portion of its fuel supply at competitive prices to meet environmental and marketing initiatives.  The Parties acknowledge that the above described interests of Buyer are material provisions of this Agreement.
SECTION 2.    DEFINITIONS


As used herein, the following terms shall have the following meanings:


2.1
Annual Base Line MMBTU Per Ton - Shall mean a MMBTU (million BTU) value of biomass fuel of 7 MMBTU per ton, based on 3,500 BTUs per pound and 2,000 pounds per ton.


2.2
Annual Quantity  -- That amount of biomass fuel measured in green (i.e., an approximate moisture content of 50%) tons as received by Buyer during the contract year, adjusted for the yearly average of an independent lab analyses of the BTU content per pound above or below the Annual Base Line MMBTU Per Ton.


2.3
As Received --  The composition and condition of the biomass fuel at the instant it is delivered to the Generating Station.

2.4 Base Price --  The price establish in accordance with Section 9 hereof.

2.5 Biomass Fuel – plant material including trunks, stems, leaves, and twigs harvested for fuel feed-stock to produce electricity, not having a duel commercial use, and qualifying under the current definition (in effect at the time of execution of this Agreement) of the U.S. Department of Energy's Renewable Energy Production Incentive as a Level One (1) Program, and Internal Revenue Code Section 45's definition of "closed-loop biomass".

2.6 Biomass Fuel Property -- The designated source or sources for the biomass fuel to be supplied hereunder, as defined in Section 2.13.

2.7
BTU (British Thermal Unit)  --  The quantity of heat required to raise the temperature of one pound of water by one degree Fahrenheit.

2.8
Calendar Quarter -- Any of the following three month periods during the contract year:


January, February, March


April, May, June


July, August, September


October, November, December


2.9
Contract Document  -- Contract Documents or Agreement shall mean:


Seller's letter dated _______, 1999


This Biomass Fuel Supply Agreement


Any Addenda to this Agreement

Any reference to Contract Documents or Agreement shall also mean any renewal period.


In the event of an inconsistency between the Contract Documents, they shall be interpreted in the following priority:



1.
Any Addenda to this Agreement



2.
This Energy Crop Biomass Fuel Agreement



3.
Seller's letter dated ________, 1999


2.10
Contract Year -- The period of 12:00 a.m. January 1 through 12:00 a.m. January 1 of the next succeeding year.


2.11
Delivered Price -- Shall mean the price of biomass fuel F.O.B. generating station.


2.12
Delivery -- That point in time when the biomass fuel passes through the truck trailer into the Buyer's Biomass Yard's Hopper/Bin.  Title for a trailer load of biomass fuel shall pass to Buyer upon completion of the unloading operation.

2.13 Energy Crop Plantation -- Shall mean the Seller's Site, where Biomass Energy Crops will be planted, maintained, harvested, and transported from, to the Generating Station.

2.14 FERC -- The United States Federal Energy Regulatory Commission.

2.15 Force Majeure -- Shall mean any event or cause beyond the reasonable control of a Party that cannot be prevented or eliminated by the exercise of due diligence, as defined in Section 12 of this Agreement. 


2.16
Generation Station -- City of Lakeland C.D. McIntosh Power Plant Unit No. 3.


2.17
Promissory Demand Note:  Shall mean a legally binding financial obligation (under the laws of Florida) of the Buyer to compensate Seller at a stipulated future time or event, under terms and conditions specified in the Promissory Demand Note, as contained in Appendix C of this Agreement.

2.40 REPI Program:  Shall mean the Renewable Energy Production Incentive Program as initially defined in the 1992 Energy Policy Act (10 CFR Part 451) and as amended up to the time of execution this Agreement.

2.19
REPI Level One (1) Program:  Shall mean biomass fuel qualifying under the REPI Program as "Closed Loop Biomass", as defined at the time of this Agreement.
2.41 Renewable Energy:  Shall mean a definition of "Renewable Energy" as is defined in U.S. Federal Government or State of Florida Legislation that is enacted, and is in force, during the term of this Agreement, requiring Lakeland to sell electricity produced from Renewable Energy Generation Sources.  Potential examples of Renewable Energy Generation may include, solar, wind, biomass, geothermal, or hydro-electric.
SECTION 3.    TERM


3.1
Term -- This Agreement shall be for a term of twelve (12) years and shall commence on ____________, ____, and shall continue until ___________, ____, unless terminated sooner in accordance with the Contract Documents.  Fuel Delivery and Purchases of Biomass Fuel shall be for a Term of ten (10) years and shall commence on ___________,____ (representing the date of first commercial harvest and delivery of biomass fuel to the Generating Station), and shall continue until __________, ____, unless terminated sooner in accordance with the Contract Documents.
SECTION 4.    REPRESENTATIONS


4.1
Representations and Warranties of Buyer.  Buyer hereby represent and warrants to Seller, with the intention to induce the Seller to enter into this Agreement, that on the date hereof:


4.1.1
The execution and delivery of this Agreement by Buyer has been duly authorized by all necessary action and this Agreement constitutes a legal, valid and binding obligation of Buyer enforceable against Buyer in accordance with its terms, subject to applicable laws.


4.1.2
Buyer warrants that it is a municipal corporation validly organized and constituted under the laws of the State of Florida and is duly qualified to perform all the acts required herein.


4.1.3
Buyer represents that sufficient resources are presently available in its current budget year to meet its obligations under the terms of the Contract.  Provided however, if Buyer, in future budget years, fails to appropriate sufficient funds to enable it to meet its payment obligations contained herein, this Agreement shall be terminated effective upon expiration of the fiscal year in which sufficient funds were last appropriated.


4.2
Representations and Warranties of Seller.  Seller hereby represents and warrants to Buyer, with the intention to induce Buyer to enter into this Agreement, that on the date hereof:


4.2.1
Seller is a cooperative of growers who are in the business of producing biomass for fuel and is organized as  a corporation duly incorporated, validly existing and in good standing under of the laws of the State of ___________ and is fully qualified to do business in such other jurisdictions in which its business and activities require qualification


4.2.2
The execution and delivery of this Agreement has been duly authorized by all necessary corporate action and this Agreement constitutes a legal, valid and binding obligation of Seller, enforceable against Seller in accordance with its terms.


4.2.3
Seller has received the approval of any public regulatory body having jurisdiction necessary to perform its obligation under this Agreement.  The execution and delivery of this Agreement and the requirements hereunder do not require the consent of any third Party nor will they result in a breach or default of any other Agreement to which Seller is a Party or by which Seller is bound.


4.2.4
Seller warrants that the Biomass Fuel Property shall be planned and professionally maintained to contain economically recoverable biomass fuel of the quality and quantities which will be sufficient to satisfy the requirements under this Agreement.  Seller warrants to notify the Buyer of any material change of expected quantities within 30 days of any change in expected quantities from the Biomass Fuel Property.


4.2.5
That the biomass fuel to be supplied under this Agreement shall be delivered to Buyer free and clear from any covenants, restrictions, liens or other encumbrances of any nature whatsoever upon delivery to Buyer.


4.3
Representation and Warranties of Both Parties:  Both the Buyer and Seller agree that adequate due diligence has been performed by both Parties on the planned source of the Biomass Fuel, and both Parties agree that the planned source is defined as a Level 1 (One) qualifying fuel under REPI.  


4.4
Additional Representations and Warranties of Seller:  Seller further represents that any activities that Seller is responsible for (but not including any change in law enacted subsequent to the time of this Agreement), including but not limited to selection of crop species, planting, harvesting, processing, and transportation of the Biomass Fuel that would result in the Biomass Fuel not qualifying as a REPI Level 1 (One) Project shall constitute a material default of this Contract.

SECTION 5.    QUANTITY

5.1
Minimum Annual Quantity.  As defined in Appendix A of this Agreement, and except as adjusted by other sections of this Agreement, for each year during the Agreement, Seller shall offer to sell (if available) and deliver, and Buyer shall be financially obligated to purchase Deliverty (as defined in Section 2.12) As Received (as defined in Section 2.3) of the following minimum annual tonnage ("Annual Minimum Quantity"):
ANNUAL MINIMUM QUANTITY

Contract Year
Leucaena
Eucalyptus
Pine
Total Tons

1
None
None
None
None

2
None
None
None
None

3

None
None


4

None
None


5


None


6


None


7


None


8


None


9





10





11




6.2 
6.3 12





5.2 Delivery Schedule -- The Annual Quantity shall be shipped in accordance with a quarterly delivery schedule, itemized by month, supplied by Buyer to Seller as further provided in Section 5.3 and in Appendix A 1.8 of this Agreement. The Parties agree that the time requirements contained in the schedule are of the essence of this Agreement, and failure by Seller to deliver in accordance with the delivery schedule shall constitute a material default of this Contract and is specifically with the meaning of Section 18 of this Agreement. Buyer agrees that Force Majeure or Environmental Force Majeure shall not constitute a material default of this Contract.

6.4 
5.3
Quarterly Delivery Schedule --On or before ________, ____, Buyer shall specify by written notice to Seller the monthly quantities to be delivered in the Contract year.  Buyer reserves the right to revise the quarterly schedule no later than the first day of the month preceding the of the next succeeding Calendar Quarter (e.g. March 1 for the second quarter, etc.). 

SECTION 6.    SOURCE AND DELIVERY


6.1
Source.  The biomass fuel sold hereunder shall be supplied from the designated source or sources (as defined in Appendix A) which shall be referred to as the Biomass Fuel Property.  Seller may provide biomass fuel from other sources of a quality equal to or better than in the Quality Specifications in Section 7.1 of this Agreement, and which, in Buyer's sole judgment, performs adequately in Buyer's equipment, with all freight costs and related expenses occasioned by the use of substitute biomass fuel to be borne by Seller.  The effective cost to Buyer of such substitute biomass fuel shall not be greater than the Delivered Price would have been had the biomass fuel been supplied from the Biomass Fuel Property.

6.5 Truck Delivery.  Buyer and Seller hereby select truck transportation as the method of shipment for all biomass fuel under this Agreement.  Title to and risk of loss of biomass fuel will pass to buyer and Delivery of biomass fuel will be considered to have been made when it is unloaded at the Generating Station.  Seller represents that prior to the execution of this Agreement, that Seller has familiarized itself with the Buyer's Fuel Yard at the Generating Station.

SECTION 7:    QUALITY AND SPECIFICATION OF BIOMASS FUEL

7.1
Quality.  The biomass fuel delivered hereunder shall conform to the following specifications As Received and shall be deemed to be Conforming Biomass Fuel:


Test

 Number
Contract Typical
Contract Guaranteed
Contract Rejection
Units

Dry Basis






Ash, Dry
ASTM D 5142
1.93


% By Weight

Heat of Combustion
ASTM D 5865
8,730


Btu/lb

Carbon, Dry
ASTM D 5373
51.32


% By Weight

Hydrogen, Dry Basis
ASTM D 5373
5.62


% By Weight

Nitrogen, Dry Basis
ASTM D 5373
0.23


% By Weight

Chlorine, Dry Basis
ASTM D 3761
499


mg/kg

Sulfur, Dry Basis
ASTM D 4239
0.08


% By Weight








As Received






Moisture, Total
ASTM D 2013
51.46


% By Weight

Ash, As Received
ASTM D 5142
0.94


% By Weight

Heat of Combustion
ASTM D 5865
4,238


Btu/lb.

Carbon, As Received
ASTM D 5373
24.91


% By Weight

Hydrogen, As Received
ASTM D 5373
2.73


% By Weight

Nitrogen, As Received
ASTM D 5373
0.11


% By Weight

Chlorine, As Received
ASTM D 3761
242


mg/kg

Sulfur, As Received
ASTM D 4239
0.04


% By Weight








General






Heat of Combustion, MAF
ASTM D 5865
8,902


lbs/mmBtu

Sulfur -- lbs/mmBTU
ASTM D 3180
0.092


lbs/mmBtu

Seller warrants that it will deliver Biomass Fuel which consistently complies with the Guaranteed Specification.  The Rejection Specifications set forth above are included as an accommodation to the Seller to allow for its occasional production variables.  Delivery of  Biomass Fuel, not at the Contract Guaranteed or Contract Typical Specifications as hereinabove defined, although not rejectable, for prolonged periods of time shall constitute a material breach of this Agreement.


7.1.1
Size -- Not more than ___% by weight of the Wood  Biomass Fuel delivered pursuant to this Agreement shall have a size of greater than one quarter inches (1/4").  The Biomass Fuel, As Received, shall conform to the specifications set forth above with respect to size, quality, consistency and other physical characteristics so that loading and handling at Buyer's plants(s) can be consistently accomplished without difficulty.  Each Delivery of  Biomass Fuel to Buyer shall be substantially uniform in quality and physical characteristics.


7.2
Non-conforming  Biomass Fuel -- Any Biomass  Fuel not in compliance with the Specifications set forth in Section 7.1 is deemed to be non-conforming Biomass Fuel.  Buyer reserves the right to reject non-conforming Biomass Fuel in accordance with the terms of this Agreement.  For each Delivery of Biomass Fuel, Seller shall notify Buyer, prior to or at the time of arrival at the Generating Station, of the following:

· The number of tons shipped

· The date and time of the estimated delivery to the Generating Station.



To assist Seller in determining compliance with the terms of this Agreement, Buyer shall conduct and provide Seller with the results of a "short proximate analysis" of the Biomass Fuel "As Received" at the Generating Station ("short proximate" analysis to include BTU/lb., moisture, ash and sulfur content).  The number of "short proximate analysis" tests performed shall be at the sole discretion of the Buyer, and the total costs of such testing shall be born by the Buyer. 


7.3
Acceptance or Rejection.  In the event Buyer determines the Biomass Fuel to be non-conforming, Buyer, in its sole discretion, may: 


Accept the Biomass Fuel whereupon Buyer is entitled to an adjustment to the Base Price in an amount agreed upon by Parties.


Reject the non-conforming Biomass Fuel whereupon Seller shall deliver conforming Biomass Fuel within ten (10) working days.  Within twenty four (24) hours of rejection, Seller shall instruct Buyer to:


Return non-conforming Biomass Fuel to Seller; or


Divert the non-conforming Biomass Fuel to Seller's designee.  Any costs associated with the delivery, return or diversion of the non-conforming Biomass Fuel shall be borne by Seller.


7.4
Right to Cover.  In the event that Seller fails to provide conforming Biomass Fuel within ten (10) working days of the notice of rejection, Buyer may, but shall not be required to purchase an equivalent amount from another supplier.  Any Biomass Fuel purchased pursuant to this paragraph shall be subtracted from the Annual Quantity set fort in Section 5.1 as may be adjusted in accordance with this Agreement.


7.5
Suspension of Performance for Non-Conforming Biomass Fuel.  If the Biomass Fuel delivered hereunder averages, over a thirty-day period, as shown by sampling and analysis made in conformity with the provisions of Section 8.2 (Sampling and Analysis), not within the limits set forth in Section 7.1 (Quality), or if any two (2) separate day shipments made during any thirty (30) day period are not within the Specification limits set forth in Section 7.1 (Quality), Buyer shall have the right to suspend deliveries under this Agreement until Seller demonstrates to the reasonable satisfaction of Buyer in writing that the deviations from specifications set forth in 7.1 have been corrected.  In the event that Seller, within ten (10) working days of notification of the second non-conforming shipment, is unable to demonstrate to the reasonable satisfaction of Buyer his ability to provide conforming Biomass Fuel, then such failure shall be considered to be a material breach of this Agreement which shall entitle, but not require, Buyer to terminate as set forth in Section 18.  A waiver of this right during any period by Buyer shall not constitute a waiver for subsequent periods.  If Seller provides such assurances to Buyer's reasonable satisfaction, shipments hereunder shall resume and any tonnage deficiencies resulting from suspension may be made up at Buyer's sole option.  Buyer shall not unreasonably withhold its acceptance of Seller's assurances, or delay the resumption of shipments.  If Seller, after such assurances, fails to provide conforming Biomass Fuel for either a thirty (30) day weighted average period or two (2) separate day shipments made during any thirty (30) day period for the next six (6) month period following resumption of shipments, then such failure shall constitute a material default of this Agreement.


7.6
In the event Buyer experiences equipment problems or other difficulties in burning the Biomass Fuel, or determines through subsequent random sampling that previously accepted Biomass Fuel (Delivery As Received) does not meet specifications and such non-conforming Biomass Fuel is found in significant quantities, Buyer shall give prompt notice of such discovery to Seller and shall have the right to halt shipments until the Biomass Fuel complies with the terms of this Agreement.

SECTION 8.  WEIGHTS, SAMPLING, AND ANALYSIS


8.1
Weights.  All costs associated with weighing the Biomass Fuel shall be borne by Buyer.  The weight of the Biomass Fuel sold and delivered hereunder shall be determined from Buyer's scales or scales approved by Buyer.  Any scale used to measure the Biomass Fuel shall be maintained and operated in accordance with procedures acceptable to Seller and shall be professionally certified at intervals of no less than six (6) months to be in conformity with the most current, industry accepted Scale Handbook.  Buyer shall give immediate notice by telephone to Seller if Buyer's weighing become inoperative or are discovered to be inaccurate.  In the absence of scale weights from Buyer, Buyer and Seller will mutually agree upon the means of determining the weight of the Biomass Fuel sold, delivered and purchased hereunder.  Such methods as may be mutually agreed upon shall not necessarily be the same as required under the tariff for payment of freight.


A net weight will be determined and reported to Seller for each shipment of Biomass Fuel hereunder.  The aggregate net weights determined during any payment period shall be accepted as the quantity of biomass fuel sold and purchased during such period for which invoices are to be rendered and payment to be made.


Seller shall have the right to have a representative present at any and all times to observe the determination of weights.  If Seller should at any time question the accuracy of the weights, Seller shall so advise Buyer and Buyer shall permit Seller's representative to test Buyer's weighing devices or methods.


In the event Buyer's weighing devices or methods are determined to be in error, within thirty (30) days thereafter, Buyer shall advise Seller of the amount and the estimated duration of the error.  Buyer shall make adjustments to the affected invoices so that the weight is paid by Buyer as if there had been no error in Buyer's weighing devices.  In the event Buyer cannot establish the amount and duration of the error, the Parties shall determine the number of tons and average BTU content of each shipment invoiced during the last half of the period since the most recent calibration of the weighing device.  Should the Parties be unable to agree on this determination, it shall be resolved in accordance with Section 17.


8.2
Sampling and Analysis.  Buyer shall sample and analyze, or cause to be analyzed Biomass Fuel delivered hereunder in accordance with the applicable standards of the American Society of Testing Materials (ASTM) or its successor organization.  These tests shall include, but not be limited to: 

PRIVATE 

Test
Test Number

Sampling


Preparation


Total Moisture
ASTM D 2013

Total Ash
ASTM D 5142

Heat Of Combustion
ASTM D 5865

Volatile Matter


Total Sulfur
ASTM D 4239

8.3 Lab Testing Performed by Outside Independent Laboratory: During the complete term of this Agreement, Buyer and Seller shall agree to cost share in up to twelve (12) full proximate analyses performed by an Outside Independent Laboratory, during  any twelve (12) month period.  The "Full Proximate Analysis" (performed on a dry and as received basis) may include, but not be limited to, the determination of carbon, hydrogen, sulfur, nitrogen, and ash. All costs associated with the Full Proximate Analysis shall be shared equally between the Parties (50% by Buyer, and 50% by Seller).  Scheduling and administration of Outside Laboratory Testing shall be the responsibility of Buyer.
8.4 Lab Testing Performed at Generating Station: To assist Seller in determing compliance with the terms of this Agreement, Buyer shall perform a "short proximate analysis" of the Biomass Fuel, on As Received Deliveries chosen at the sole discretion of Buyer.  The "short proximate analysis" may include, but not be limited to, BTU/lb., moisture, and ash. Buyer shall agree that all costs associated in performing all short proximate analysis for Biomass Fuel at the Generating Station shall be born by Buyer.
SECTION 9:    PRICE


9.1
Avoided Cost Base Price:  The current Contract Year's Avoided Cost Base Price of Biomass Fuel shall be calculated by using the following formula basis of the rolling four (4) year average of the weighted average burner tip fossil fuel costs for the Generating Station:

(a.)
Burner Tip Fossil Fuel Cost:  Shall mean the actual yearly dollar cost (stated in a cost per MMBTUs), of coal, petroleum coke, and natural gas used for the Generating Station. Burner Tip Fossil Fuel Cost shall be calculated by using FERC Form 1 (or equivalent) information for:

1. FOB Fossil Fuel Purchases.

2. Transportation Costs

3. SO2 Emission Trading Allowance Cost

4. NOx Emission Trading Allowance Cost

5. Coal and Petroleum Coke Handling Costs of $____ per MMBTU

1. (b)
Fuel Mix Used In Calculating Weighted Avoided Costs:  Buyer represents to Seller that a significant increase in the use (from current practices at the time of this Agreement) of petroleum coke at the Generating Station is being considered, which may affect the Buyer's perspective of avoided cost.

2. If in any Contract Year, the Generating Station's input MMBTUs of Petroleum Coke exceeds ___% of total input MMBTUs, the Fuel Mix Ratio for calculating the Avoided Cost Base Price for Biomass Fuel shall be:
PRIVATE 
Fossil Fuel Type:
Generating Station Fuel Mix

Coal
0%

Petroleum Coke
100%

Natural Gas
0%

Total
100%

2.
If in any calendar year, the Generating Station's input MMBTUs of Petroleum Coke is less than ___% of total input MMBTUs, the Fuel Mix Ratio for calculating the Avoided Cost Base Price For Biomass  Fuel shall be the actual input MMBTUs Fossil Fuel Mix (stated in percentages for coal, petroleum coke, and natural gas; the sum of which must equal 100%).


(c.)
Calculation Of Avoided Cost Base Price:  The current Contract Year's  Avoided Cost Base Price for Biomass  Fuel shall be calculated by taking the simple mathematical average of the most recent four (4) year values of Burner Tip Fossil Fuel Cost (as contained in Section 9.1(a) of this Agreement) times the Avoided Cost Fuel Mix Ratio (as contained in Section 9.1(b) of this Agreement). 
(d.) Minimum Value Of Avoided Cost Base Price:  If in any year of this Agreement, the calculated Avoided Cost Base Price for Biomass Fuel (as defined in Section 9.1(c) of this Agreement) is below $_____ per MMBTU, the Avoided Cost Base Price shall be adjusted to $_____ per MMBTU. 

(e.) Inflation Adjustment:  The Minimum Value Of Avoided Cost Base Price for the current Contract Year, shall be adjusted yearly, on a cumulative basis, by an inflation adjustment using the Gross National Product (GNP) Price Deflator, as published in the Federal Register. 

9.2
Economic Value Cost Sharing:  Buyer and Seller recognize that there may be additional economic benefits for the use of Biomass Fuel at the Generating Station, in addition to the avoided costs of fossil fuel use.  


(A.)
These economic benefits may include, but not be limited to:

1. REPI Credits (a value of $1.5 per MMBTU, indexed each year for inflation), which may be available through the use of both biomass waste streams as well as "closed loop" biomass.

2. A premium paid for Lakeland Electric's retail customers for the purchase of Electricity produced from a renewable energy fuel source.

(a.) The City of Lakeland has conducted a Survey of its residential electric customers, where approximately 15% responded that they would be willing to pay a premium of between five (5) and ten (10) percent for Green Energy above the current total price of electricity charged by Lakeland Electric.

 (b.)
Lakeland Electric's average cost per KWH to residential electric customers for the quarter ending December 31st, 1999 was 8.85 cents per KWH (per FERC Form 1 data).seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 

3.
The Avoided Cost of other Renewable Energy options (i.e., wind, solar, hydro) in achieving minimum Renewable Energy Portfolio Standards, as are currently being proposed with Federal Electricity Deregulation Legislation.

4.
Selling Electricity (KWH) produced from the Biomass Fuel, and/or Capacity (KW) using Biomass Fuel to Wholesale Energy Markets at a premium price.  This may include selling capacity from the Generating Station under a Unit Power Sale (UPS) Agreement to an Electric Utility, where the purchasing Utility takes a Tax Credit for using Green Energy Sources (i.e., the Section 45 Income Tax Credit), and Lakeland Electric forgoes any claim for REPI Credits.

5.
Potential Carbon Taxes on Fossil Fuels.

6.
Voluntary actions to reduce Green-house gas emissions.


(B.)
In order to facilitate the production and use of Biomass Fuel as a renewable energy fuel source, Buyer agrees to develop, in good faith but using the Buyer's sole judgment, a Report of the yearly economic benefits as defined in Section 9.2 (A.) of this Agreement. 


(C.)
Buyer also warrants to establish an Incentive Monetary Reserve Fund (the "Incentive Fund") to share with Seller and other Sellers of Biomass Fuel to the Generating Facility, in an amount equal to ____% of the calculated economic benefits as defined in Section 9.2(B.) of this Agreement.


(D.)
Buyer warrants to Seller that the Incentive Fund shall be liquidated each year with payments to Seller and other Sellers of Biomass Fuel to the Generating Facility based on the formula of:


Total Dollar Value of the Incentive Fund


Divided by Biomass Fuel MMBTUs delivered to the Generating Facility.


(E.)
Buyer's Incentive Fund Payments to Seller would be based on the quotient derived in Section 9.2(D.) (Incentive Fund Dollars/MMBTU), times the MMBTUs delivered by the Seller to the Generating Facility in the corresponding Incentive Fund year.


9.3
Minimum Value Of Economic Value Cost Sharing:  Buyer agrees that the minimum value of the Economic Value Cost Sharing shall be $_____ per MMBTU of Biomass Fuel delivered to the Generating Station.


9.4
Total Base Price:  The Total Price paid by the Buyer to Seller per MMBTU for acceptable Biomass Fuel (as defined in 8 of this Agreement) shall be the: additive total of:


1. The Avoided Cost Base Price (as defined in Section 9.1), plus,


2.  The Economic Value Cost Sharing (as defined in Section 9.2), 


3.  Equals, The Total Base Price per MMBTU.

9.5 Quality Price Adjustments.  The Total Base Price as stated in Section 9.4 is applicable to Biomass Fuel conforming to the Guaranteed Specifications on an As Received basis.  Quality Price Adjustments (premiums and penalties) shall be imposed to reflect variances from the Guaranteed Specifications and shall be determined as set forth below:


By methods generally accepted in the industry, as soon as is practicable following the end of each month, Buyer shall determine and report to Seller:

1.
The weighted average heating value (heating value) expressed in BTU per pound.

2.
Weighted average ash content (ash content) expressed as a percentage.


The Total Base Price shall be adjusted in accordance with the procedure set forth in Section 9.4.

9.5.1
Heating Value Adjustment

The Total Base Price in effect at the time of the calculations shall be increased or decreased to compensate for variations in heating value.  If the weighted average heating value of the Biomass Fuel shipped by Seller in any calendar month is greater than one hundred (100) BTUs per pound in excess of the heating value specified in the Guaranteed Specification, the Total Base Price in effect at the time will be adjusted in accordance with the following formula: 

Weighted Average BTU X Total Base Price = Heating Value Adjusted  Guaranteed BTU 
Base Price.


In the event the weighted average heating value of the Biomass Fuel shipped by Seller in any calendar month is greater than one hundred (100) BTUs per pound below the Guaranteed Specification, then the Total Base Price in effect at the time will be adjusted in accordance with the following formula:


Weighted Average BTU X Total Base Price = Heating Value Adjusted  Guaranteed BTU 
Base Price.


9.5.2
Ash Content Adjustment

The Total Base Price in effect at the time of the calculation shall be reduced if the monthly weighted average percent of ash is greater than one hundred and ____ (___) percent of the ___% ash guarantee set forth in Section 7.1  The Total Base Price reduction shall be $____ per MMBTU.  The Total Base Price in effect at the time will be adjusted for any calendar month in accordance with the following formula:


($.__ per MMBTU X monthly weighted ash % minus Guaranteed Ash %) =  Total Base Price Reduction.


9.5
Government Regulations Affecting Price:  The Total Base Price is inclusive of all Federal, State, Municipal and local taxes, fees and costs of any kind, whether arising from a government law, rule, regulation or otherwise.  The Parties acknowledge that during the term of this Agreement, there may occur changes in presently applicable statutes, administrative regulations and rulings, and local ordinances or the different application or interpretation thereof, not in existence at the time of execution of this Agreement.  Upon such imposition of a change in any Government Regulation effecting costs, Seller shall notify Buyer of the imposition and the effect on the Total Base Price.  Seller shall propose a Total Base Price adjusted for that imposition, and Buyer agrees to negotiate in good faith in adjusting the Total Base Price for the increased cost that would be incurred.  In the event the Parties are unable to reach an agreement within sixty (60) days, the dispute shall be resolved in accordance with Section 17 of this Agreement.  

SECTION 10:    CROP ESTABLISHMENT COSTS

10.1
Each Party acknowledges that they have performed reasonable due diligence on the "Estimated Costs" associated with establishing and maintaining the Biomass Fuel Property until first harvest (as determined and defined in Appendix A and B of this Agreement), and that these estimates are acceptable.

10.2 Both Parties mutually agree that any and all Promissory Demand Notes (Appendix C of this Agreement) executed prior to this Agreement for compensation from Lakeland to Cooperative for the establishment and management of the Biomass Fuel Property, shall be cancelled in full, and replaced by terms and conditions contained herein:

Commencing with the date of the first commercial harvest of each Energy Crop Plantation, Buyer agrees to make payments to Seller in an amount up to 50% of the Energy Crop Plantation's "Establishment Cost" under the following terms and conditions:

1. Upon execution of this Agreement, Seller shall provide Buyer with a first lien against any and all economic benefits associated with any use, sale or transfer of the commercial value of the crop value of the Energy Crop Plantation by the Seller to a Third Party (i.e., selling the biomass crop as mulch).

2. It shall be understood by both Parties, that any and all gross proceeds, receipts, or implied market value gained from the use, sale or transfer of the crop value of the Energy Crop Plantation, other than for the economic benefit of the Buyer, will first go to reduce, dollar for dollar, the Buyer's financial obligation to compensate Seller for 50% of the Energy Crop Plantation's Establishment Cost ("Net Establishment Costs").
3. Any and all proceeds (as defined in Section 10.2.1) in the amount greater than Buyer's contractual obligation to compensate Seller for 50% of the Plantation Establishment Costs, shall be for the account of the Seller.
4. Upon the first commercial harvest date of a specific Biomass Fuel Property, Seller shall invoice Buyer for 50% of the "Net Establishment Costs" associated with the specific Biomass Fuel Property harvested.
5. 5.
During the term of this Agreement, the aggregate amount of total payments made by Buyer to Seller for Biomass Fuel Properties' "Establishment Costs" shall not exceed $_______.

10.3
Buyer acknowledges that Seller shall use this Agreement, and specifically terms of Section 10.2 of this Agreement, to procure debt financing for the establishment, planting, and monitoring of the Energy Crop Plantation.

10.4
Insurance:  Seller shall obtain and keep in force Insurance coverage for the Biomass Fuel Property during the term of this Agreement.  Covered insurable events shall include, but not be limited to, drought, fire, wind, flood, insect pests, and freeze.  Seller shall provide an executed copy of Insurance coverage and any and all amendments, extensions, etc., to Buyer, as contained in Appendix D of this Agreement.

SECTION 11:    INVOICES, BILLING AND PAYMENT


11.0
Invoice Procedures for Biomass  Fuel Shipments:  By no later than the 15th day of the following month, Seller shall invoice Buyer at the Total Base Price in effect on the last day of the calendar month for all Biomass Fuel delivered in that calendar month.  Invoices shall be in a form satisfactory to Buyer and be  of sufficient detail to provide Buyer all reasonable information necessary to confirm their accuracy.  Payment of each invoice shall be made by wire transfer payable to Seller within thirty (30) days after receipt of invoice, unless otherwise provided for in this Agreement.  Payments due to Seller that are not wired transferred within thirty (30) days of receipt of the invoice shall include a late payment fee equal to 00.03288 %, per day, beyond thirty (30) days.


11.1
Retainage.  Buyer shall have the right to withhold from payment any invoice or portion thereof which  Buyer, in its good faith, disputes.  In the event Buyer elects to exercise its rights under this section, Buyer shall notify Seller as soon as possible of such election but not later than the due date of the payment, notify Seller of its intent to withhold payment and detail the amount and basis of any dispute.  Thereafter, the Parties shall engage in good faith negotiations in an effort to resolve the dispute.  In the event the Parties are unable to reach an agreement within sixty (60) days, the dispute shall be resolved in accordance with Section 16 of this Agreement.

SECTION 12:  FORCE MAJEURE

12.1
Events of Force Majeure.  If because of Force Majeure or Environmental Force Majeure either Party is unable, in whole or in part, to carry out any of its obligations under this Agreement, and if such Party promptly gives notice to the other Party of such Force Majeure or Environmental Force Majeure, then the obligations of the Party giving such notice are suspended to the extent and for the period made reasonably necessary by such Force Majeure or Environmental Force Majeure; provided, however, that the notifying Party proceeds with all reasonable dispatch to employ such diligence as is reasonably necessary to remedy the event causing such Force Majeure or Environmental Force Majeure.


As used herein, "Force Majeure" shall mean any event or cause beyond the reasonable control of a Party that cannot be prevented or eliminated by the exercise of due diligence including but not limited to acts of God, strike, lockout or other labor dispute, sabotage, fire, storm, freeze, wind, flood, excessive rainfall, pest insect damage, drought, war, riot or insurrection, explosion, accident, embargo, blockade, inability to secure supplies, fuel, governmental authorization or permit, unscheduled or forced outages at the Generating Station, breakdown of or damage to machinery, plants or equipment, not the fault of the Party claiming under the Section, interruption or shortage of transportation arrangements or equipment, regulation, rule, law, order, act or restraint of any civil or military authority, or any other cause whether of the kind herein enumerated or otherwise.


As used herein, "Environmental Force Majeure" shall mean any law, regulation, policy, or restriction enacted by any regulatory body having jurisdiction or any court decision having a similar effect relating to air pollution or other environmental matters which make it impossible or commercially impractical for Buyer to utilize Biomass Fuel delivered under this Agreement or like kind and quality Biomass Fuel.  

In determining whether Buyer's continued performance is commercially impractical, the terms shall mean that if production following Environmental Force Majeure would result in a total cost to Buyer in using Seller's Biomass  Fuel (including the cost of any equipment amortized over its useful life), in excess of the total cost of using purchased power from other Renewable Energy Sources and/or competitive Renewable Energy Fuel and/or Generation Sources.  The cost of using such Renewable Energy sources over the remainder of the term of this Agreement, including anticipated increases in the price of such  Renewable Energy Sources and of any required modifications, adjustments, or additions to Buyer's Generating Station shall be considered for the purpose of this Section.

12.2 Suspension of Performance for Force Majeure or Environmental Force Majeure.  If a condition of Force Majeure or Environmental Force Majeure occurs, the mutual obligations of both Parties arising out of the event of Force Majeure or Environmental Force Majeure shall be suspended to the extent caused by the event.  Should the condition of Force Majeure or Environmental Force Majeure continue for a period of six (6) months following notice by the Party of the event, then Party may terminate this Agreement under terms and conditions contained in Section 12.3 of this Agreement.


In the event that Seller is prevented in whole or in part from delivery of Biomass Fuel due to Force Majeure, the Annual Quantity set forth in Section 5.1 shall be adjusted by such amount, or at Buyer's election, may be added to future shipments pursuant to a reasonable schedule of additional shipments during the term of this Agreement.


In the event that Buyer is prevented in whole or in part from accepting delivery of Biomass Fuel due to Force Majeure or Environmental Force Majeure, Buyer and Seller may mutually agree to "Quantity Adjustments" to:

(a.) Reduce the Annual Quantity set forth in Section 5.1, or
(b.) Increase the Annual Quantity of future Deliveries during the term of this Agreement.


Under circumstances where Buyer and Seller can not mutually agree to Quantity Adjustments resulting from Force Majeure or Environmental Force Majeure of the Buyer,  the Annual Quantity set forth in Section 5.1 shall remain in force. 

During any period of Force Majeure or Environmental Force Majeure, Buyer shall be entitled to purchase Biomass  Fuel not delivered hereunder from other Biomass  Crop Suppliers and Seller shall be entitle to sell any Biomass  Fuel not delivered hereunder to other customers, each without liability to the other; provided however, that such sales by Seller shall not infringe or materially alter Seller's ability to otherwise perform under the terms of this Agreement, or to perform upon the elimination of the condition of Force Majeure.


12. 3
Termination Under Force Majeure:  If as a result of the adoption of such laws, regulations, policies, or restrictions, or change in the interpretation or enforcement thereof, Buyer decides tha it will be impossible or commercially impractical for Buyer to utilize such Biomass Fuel, Buyer shall so notify Seller, and thereupon Buyer and Seller shall promptly consider whether corrective actions can be taken in the preparation of the Biomass Fuel and/or in the handling and utilization of the Biomass Fuel at Buyer's Generating Station; and if in Buyer's judgment such actions will not, without unreasonable expense to Buyer, make it possible and commercially practical for Buyer to so utilize Biomass Fuel which thereafter would be delivered hereunder without violating any applicable law, regulation, policy or order, Buyer shall have the righ, upon the later of sixty (60) days notice to Seller or the effective date of such restriction, to terminate this Agreement by making payment to Seller in an amount equal to the mathematical sum of:
(1.) The Total Amount of "Establishment Costs" incurred by Cooperative as defined in Appendix B of this Agreement, less
(2.) The aggregate amount of total payments made by Buyer to Seller for "Establishment Costs, as defined in Section 10.2 of this Agreement.
Both Parties shall agree, that the total payments by Seller to terminate this Agreement under Force Majeure or Environmental Force Majeure shall not exceed $_________.

Buyer's decisions and opinions with respect to this Section shall be final in its dole discretion and not subject to dispute by Seller.  In the event Buyer exercises its termination right under this Section, Seller shall have the right but not the obligation to offer a like quantity and quality of Biomass Fuel that will meet the restrictions adopted.  The price for such Biomass Fuel will be the market price, as determined by a Biomass Fuel solicitation, for similar Biomass Fuel at the time of the adjustment.  If Seller declines or does not accept with such fifteen (15) days, this Agreement shall be terminated effective immediately.
SECTION 13:    AUDIT AND INSPECTION

Buyer (or its authorized representative) shall have the right to inspect, review, and audit Seller's books with respect to methods by which Biomass  Fuel is planted, grown, monitored, handled, sampled, analyzed, loaded and transported hereunder at any time during regular business hours, and upon reasonable notice to Seller.  Seller shall maintain and cause it’s representatives to maintain, all data and information discovered pursuant to this Section in confidence except to the extent that disclosure thereof may be required by law.


Seller shall maintain all records relating directly or indirectly to any proposed revision the Total Base Price under Sections 7 or 9.5 and shall furnish to Buyer substantiation thereof, in form and detail satisfactory to Buyer.  Buyer shall have the right at all reasonable times to audit and inspect such records for a period of two (2) years following termination of this Agreement.

SECTION 14:  NOTICES


14.1
Form and Place of Notice.  Any official notice, request for approval or other document required to given under this Agreement shall be in writing, unless otherwise provided herein, and shall be deemed to have been sufficiently given if delivered in person, transmitted by telegraph, telex, or telecopier, or dispatched in the United States mail, postage prepaid, for mailing for first class, certified, or registered mail, return receipt requested and addressed as follows:


If to Seller:    Environmental Fuels Cooperative


If to Buyer:
Department of Electric & Water Utilities



501 East Lemon Street



Lakeland, Florida 33801



Attn:  Fuels Manager


14.2
Change of Person or Address:  Either Party may change the person or address specified above upon giving notice to the other Party of such change.

15.0
RIGHT TO RESALE


Buyer shall have the unqualified right to sell all or any of the Biomass  Fuel purchased under this Agreement, as long as the ultimate use of the Biomass  Fuel shall be used as fuel.

16.0  INDEMITY

Seller agrees to indemnify and save harmless Buyer, its officials, officers, directors, employees and representative from any responsibility and liability for any and all claims, demands, losses (including reasonable attorney's fees at the trial and appellate level) arising out of or resulting from any acts of commission, omission, negligence or fault of Seller.


Buyer, to the extent permitted by law, agrees to indemnify and save harmless Seller, officers, directors, and employees from any responsibility and liability for any and all claims, demands, loses (including reasonable attorney's fees at the trial at appellate level) arising out of any act of omission, commission, negligence or fault of Buyer.  In no event, however, shall either Party's obligation hereunder include indirect, incidental or consequential damages.

SECTION 17:  DISPUTE RESOLUTION

In those instances where the Parties are required by the terms of this Agreement to negotiate a solution of a dispute, should resolution not occur within the time period set forth in the pertinent section, but in no event greater than sixty (60) days, the Parties agree that the dispute shall be resolved in accordance with procedures set for in Chapter 682, Florida Statutes, the "Florida Arbitration Code." 

SECTION 18:  TERMINATION FOR DEFAULT


Buyer shall have the right to terminate all or any portion of this Agreement upon the happening of any of the following events of default by Seller:


The insolvency of Seller


If Seller is adjudged  bankrupt


If a general assignment of Seller's assets is made for the benefit of creditors.


If a receiver is appointed for Seller or any of Seller's property.


If Seller is in violation of any governmental statute, rule or regulation with which Seller does not comply promptly following notice.


If Seller is in default of any material provision of the Agreement.


Prior to exercising the right of termination, Buyer shall give to Seller thirty (30) days notice of its intention to terminate specifying the nature of the default.  Upon expiration of thirty (30) days, unless Seller shall have cured such condition, Buyer shall have the right at its election to terminate this Agreement forthwith.  This right shall be in addition to the rights provided to either Party in other portions of this Agreement or as may be provided at law or equity.  In the event of the failure of Seller to comply with any material obligation of this Agreement, Buyer shall have the right to terminate this Agreement at any time by giving to the other , thirty (30) days notice in writing of its intention to do so, specifying the default considered material.  At the expiration of said thirty (30) days, unless the Party in default shall have made cured such condition, the non-defaulting Party shall have the right at its election to terminate this Agreement forthwith.  This right shall be in addition to the rights provided to either Party in other portions of this Agreement or as may be provided at law or equity.

SECTION 19.    CONSTRUCTION OF AGREEMENT

19.1
Applicable Law.  This Agreement shall be construed and interpreted in accordance with the laws of the State of Florida; venue for any action arising out of the Agreement shall be Polk County, Florida or the U.S. District Court for the Middle District of Florida, Tampa Division.


19.2
Headings.  The paragraph headings appearing in this Agreement are for convenience only and shall not affect the meaning or interpretation of this Agreement.


19.3
Waiver.  The waiver by any either Party of any default by  the other Party hereunder, or the failure of either Party to, at any time, insist upon strict performance with any of the terms and conditions of this Agreement, shall not be deemed a waiver by such Party of any default by the other which thereafter may occur or a waiver by such Party of its right to insist upon strict performance by the other Party thereafter.


19.4
Remedies Cumulative.  Remedies provided under this Agreement shall be cumulative and in addition to other remedies provided by law.


19.5
Severability.  If any provision of this Agreement is found contrary to law or unenforceable by any court of law, the remaining provisions shall be severable and enforceable in accordance with their terms, unless such unlawful or unenforceable provision is material to the transactions contemplated hereby, in which case the Parties shall negotiate in good faith a substitute provision.


19.6
Binding Effect.  This Agreement shall bind and inure to the benefit of the Parties and their successors and assign.


19.7
Assignment.  Seller shall not assign this Agreement or any rights or obligations hereunder without the prior written consent of Buyer, which consent shall not be unreasonably withheld.  Buyer shall not assign this Agreement or any rights or obligations hereunder without the prior written consent of Seller, which consent shall not be unreasonably withheld.


19.8
Entire Agreement.  Except as otherwise provided herein, this Agreement may not be amended, supplemented or otherwise modified except by written instrument signed by the Parties hereto.


IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed as of the date first above written.

ENVIRONMENTAL FUELS
CITY OF LAKELAND, FLORIDA
 COOPERATIVE
A MINICIPAL CORPORATION

By:  ______________________
By:  _________________________

Appendix A 

Biomass Fuel Quantity And Delivery Determination

Both Parties agree that the following Appendix is to be used in determining the Quantity Terms and Conditions of this Agreement, as contained in Section in 5.0.

1.0 Pre-existing Biomass Fuel Supply:  Buyer understands that at the time of the execution of this Agreement, that Seller does not have current access to Biomass Fuel Resources to meet future Quantity Requirements contained in Section 5.0.

1.1 Biomass Plantation Establishment:  Buyer understands that in order to satisfy Section 5.0 of this Agreement, that Seller must establish Biomass Energy Crop Plantation(s) (the "Biomass Fuel Property").

1.2 Type Of Energy Crops For Plantation:  Seller represents that Energy Crops for the Plantations shall be from two (2) agriculture sources:  Eucalyptus Grandis trees, Pine trees, and Leucaena trees.

1.3 Fuels Analysis On Energy Crops:  Prior to the execution of this Agreement, Seller shall provide Buyer with ASTM Testing of the proposed (or equivalent) Biomass Fuels, including ash, moisture, heat of combustion, carbon, hydrogen, nitrogen, chlorine, sulfur (on a dry and received basis). 

1.4 Due Diligence On Fuels Analysis On Energy Crops:  Upon execution of this Agreement, Buyer agrees that Seller has provided adequate preliminary fuels analysis data/information to Buyer (as specified in Section 1.3 of this Appendix), for the Buyer to perform sufficient due diligence on the operating characteristics of the Future Biomass Fuel Supply, specific to the Generating Unit.

1.5 Planting And Harvesting Cycle Of Energy Crops:  Seller and Buyer agree that in determining the Plantation(s) size (in acres) to satisfy Section 5.0 of this Agreement, that the following assumptions are made:
Biomass Crop 

Fuel Type:
Crop Rotation Harvest Cycle
Crop Rotation

For 1st Harvest
Crop Yields

Per Acre Year
MMBTUs Per

Green Ton

Eucalyptus 
4 Years
4 Years
50 Green Tons
7

Pine
8 Years
8 Years
20 Green Tons
7

Leucaena
1 Year
2 Years
30 Green Tons
7

1.6 Plantation Size Planting Requirements:  Seller and Buyer represent that "due diligence" has been performed by each Party to determine the required size of the Plantation(s) necessary to produce biomass fuel to satisfy the Buyer's Biomass Fuel Requirements under Section 5.0 of this Agreement.  Buyer acknowledges that Seller’s Members are to establish the following Biomass Plantation(s), based on Buyer's stated intent to purchase biomass from the Plantation(s): 

Biomass Crop 

Fuel Type:
Number Of Acres Planted
Trees Per 

Acre Planted
Establishment Date Range

Eucalyptus 

1,000


Pine




Leucaena




1.7 Fuel Quantity: Both Parties agree that significant uncertainty exists, which the Seller may have no control over, as to biomass crop yields and Environmental Force Majeure (as defined in Section 12 of this Agreement), including but not limited to fire, freeze, drought, and wind damage.  

Buyer agrees to accept the following "as delivered" minimum yearly levels of biomass fuel, if available and offered from Seller.  Buyer also agrees to hold harmless the Seller, for the inability to deliver minimum yearly biomass fuel tonnage levels caused by lower than expected crop yields or Environmental Force Majeure.

Minimum tonnage levels shall be measured on a Green Ton Basis, representing a moisture content of the biomass fuel of approximately 50 percent.

Buyer agrees to purchase and apply price compensation to Seller (as defined in Section 9 of this Agreement) for biomass fuel tonnage quantities up to the following minimum annual quantity levels, that Seller offers to deliver to Buyer.  Buyer agrees that payment compensation to Seller shall be based on an obligation to either (1) take the biomass fuel if offered, or (2) pay Seller for biomass fuel offered but not accepted for delivery at the Generation Station.

Contract Year
Leucaena
Eucalyptus
Pine
Total Tons

1
None
None
None
None

2
None
None
None
None

3

None
None


4

None
None


5


None


6


None


7


None


8


None


9





10





11





12





1.8 Restrictions To Quarterly Delivery Schedule:  Buyer represents that "due diligence" has been performed, and that Buyer sufficiently understands the agriculture term of coppice -- where the biomass energy crop will re-grow after each harvest.  Both Parties agree that best agricultural practices must be followed in harvesting fuel from the "Biomass Fuel Property", where to maximize coppice of the trees (i.e., future crop yields), harvesting would not occur in the following months:

Biomass Crop Fuel Type:
Agriculture Best Practices Restriction On Harvesting Month(s) To Maximize Coppice

Eucalyptus 


Pine
Does not coppice

Leucaena


Appendix B

Biomass Fuel Property Establishment Cost

Project Work Tasks And Activities:
Lakeland Electric's Allocated Costs
Grower's Co-Op Allocated Costs
Total Biomass Fuel Property Costs

Planting Costs:




Eucalyptus Plantation




Leucaena Plantation




Pine Plantation




Total Planting Costs









Other Costs:




Land Rental Costs




Insurance Costs




Project Financing Cost




Site Maintenance




Laboratory Testing




Total Other Costs









Total Project Costs









Allocation Of Costs
50%
50%
100%

Allocation Of Plantation Establishment Costs

Work Task & Activities
Eucalyptus Plantation
Pine
Leucaena Plantation

Planting Costs




Other Costs




Total Costs









Allocation Of Costs
%
%
%

Note: One of these tables will be needed for each member of the Cooperative.  In addition individual landowners may opt for just one species rather than two or three.

Appendix C

Promissory Demand Note


Irrevocable Standby Letter of Credit

Date

Beneficiary:  Environmental Fuels Cooperative
Address

Dear Gentlemen,

We hereby establish our Irrevocable Standby Letter of Credit No. ______ in Beneficiary's favor for account of  Environmental Fuels Cooperative, up to the aggregate sum of US $ _______ available by payment against Beneficiary's sight Draft(s) and drawn before [expiry date], accompanied by the following document:

A written statement purportedly signed by the Beneficiary with the following wording:

" Environmental Fuels Cooperative  hereby certifies the amount drawn is necessary for either the establishment or maintenance of the Energy Crop Plantation Project located at [address location of Project], which is engaged in the sole purpose of growing biomass fuel crops for Lakeland Electric."

It is a condition of the Letter of Credit that it shall be automatically extended without amendment for an additional period of one (1) year from the present or any future expiration date unless at least (30) thirty days prior to such date, we shall notify you in writing at the above address by Registered Mail or Courier Service that we elect not to renew this Letter of Credit for such additional period.

Any Draft drawn under the Credit must be marked:


Drawn under Irrevocable Standby Letter of Credit No. _____, issued by 


_________________________________________________________

This Letter of Credit is subject to the 1993 Revision of the Uniform Customs and Practice for Documentary Credits of the International Chamber Of Commerce (Publication No. 500).

We hereby engage with you that Drafts drawn under and in compliance with the Terms of this Credit, will be duly honored on presentation to us at our Letter of Credit Dept. [Letter of Credit Bank Address] on or before __________, the Expiration Date or any automatically extended Expiration Date.

[Issuing Bank]

By:  ___________________

Title:  __________________
Appendix D

Biomass Fuel Property Insurance Policy

Copy of Draft Insurance Policy from Carden & Sprott (Agriculture Insurance Underwriters), Winter Haven, Fl. (941-291-3505).
( All information in this document is copyrighted by the University of Florida, Institute of Food and Agricultural Sciences (UF/IFAS).  UF/IFAS retains all rights under all conventions, but allows excerpting of materials for educational use only, provided full credit is given to UF/IFAS, citing the publication, its source, and date of publication.





